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The Army Corps o f  E n g i n e e r s  may d i s t r i b u t e  c o n t r a c t  
r e t a i n a g e  t o  unpa id  s u b c o n t r a c t o r s  i f  b o t h  t h e  
s u b c o n t r a c t o r s  and t h e  p r i m a r y  c o n t r a c t o r  agree t o  a n  
i n d e m n i t y  ag reemen t  which  w a r r a n t s  t h a t  t h e r e  are no  o t h e r  
creditors and which c a l l s  f o r  immedia t e  repayment  o f  
c o n t r a c t  r e t a i n a g e  t o  t h e  Government  upon d i s c o v e r y  of 
o thers  who may have  e q u i t a b l e  claims. T h i s  approach 
s a t i s f i e s  t h e  r e q u i r e m e n t  t h a t  t h e  r i g h t s  of a l l  p a r t i e s  be 
a d e q u a t e l y  d e t e r m i n e d  p r i o r  t o  payment f rom any  c o n t r a c t  
r e t a i n a g e  . 
DBC IS ION 

T h i s  d e c i s i o n  r e s p o n d s  t o  a request f o r  r e v i e w  of a p r o p o s e d  
payment agreement r e g a r d i n g  d i s b u r s e m e n t  o f  c o n t r a c t  
r e t a i n a g e  t o  two s u b c o n t r a c t o r s  of S&S G e n e r a l  C o n t r a c t o r s  
(S&S). For t h e  r e a s o n s  set f o r t h  be low,  t h e  r e t a i n a g e  may 
be  d i s b u r s e d  a s  p r o p o s e d .  

BACKGROUND 

C o n t r a c t  No. DACW56-86-C-0030 was e n t e r e d  be tween t h e  Army 
Corps of E n g i n e e r s  and S&S G e n e r a l  C o n t r a c t o r s  f o r  
r e h a b i l i t a t i o n  of a s a n i t a r y  sewer s y s t e m .  The p e r f o r m a n c e  
and  payment  bonds  provided by S h S  G e n e r a l  C o n t r a c t o r s  were, 
unbeknownst  t o  S&S, c o u n t e r f e i t .  By t h e  time t h e  bonds  were 
d i s c o v e r e d  t o  b e  f o r g e d ,  t h e  project  had b e e n  9 5  p e r c e n t  
c o m p l e t e d ,  and  S&S was u n a b l e  t o  secure new bond ing .  I t  is 
o u r  u n d e r s t a n d i n g  t h a t  S&S c o m p l e t e d  t h e  c o n t r a c t  b u t  is now 
u n a b l e  t o  p a y  t h e  s u p p l i e r s  t h a t  f u r n i s h e d  mater ia ls  f o r  t h e  
p e r f o r m a n c e  o f  t h e  c o n t r a c t .  The  t w o  known s u b c o n t r a c t o r s ,  
Pangborn  Stot t lemyre I n c .  ( P a n g b o r n ) ,  and  S t a f f  I n d u s t r i e s ,  
I n c .  ( S t a f f ) ,  are owed $3,418.00 and  $10,639.62,  
r e s p e c t i v e l y ,  f rom t h e  c o n t r a c t o r .  The Corp o f  E n g i n e e r s  
s t i l l  owes $14,000 f o r  t h e  project t o  S&S G e n e r a l  
C o n t r a c t o r s ,  which  i t  h a s  w i t h h e l d  as r e t a i n a g e .  



ANALYSIS 

G e n e r a l l y ,  b e c a u s e  t h e r e  is a n  a b s e n c e  o f  p r i v i t y  of 
c o n t r a c t  b e t w e e n  s u b c o n t r a c t o r s  a n d  t h e  g o v e r n m e n t ,  a n  
u n p a i d  l a b o r e r ' s  or m a t e r i a l m a n ' s  r emedy  l i e s  a g a i n s t  t h e  
prime c o n t r a c t o r  a n d  n o t  t h e  Governmen t .  H. H e r f u r t h ,  j r . ,  
I n c .  V .  u n i t e d  S t a t e s ,  89 C t .  C 1 .  1 2 2  ( 1 9 3 9 ) ;  57 Comp.  Gen. 
1 7 6 ,  1 7 7  ( 1 9 7 7 ) .  

However ,  o u r  o f f i c e  and  t h e  c o u r t s  h a v e  r e c o g n i z e d  t h a t  
s u b c o n t r a c t o r s  a n d  s u p p l i e r s  may h a v e  e q u i t a b l e  claims t o  
t h e  c o n t r a c t  r e t a i n a g e  t h e  Governmen t  h a s  n o t  y e t  p a i d  to 
c o n t r a c t o r s .  57 COmp. Gen. a t  1 7 8 ;  Kennedy E lec t r i c  Co . ,  
I n c .  v .  u n i t e d  s t a t e s  P o s t a l  S e r v i c e ,  508  F. 2d 9 5 4 ,  960  
( 1 9 7 4 ) .  I n  5 7  Comp. Gen. 1 7 6 ,  a l t h o u g h  w e  r e c o g n i z e d  t h e  
e x i s t e n c e  o f  a n  e q u i t a b l e  c l a im b y  t h e  s u b c o n t r a c t o r ,  a 
p o s s i b i l i t y  e x i s t e d  t h a t  n o t  a l l  t h e  s u b c o n t r a c t o r s  were 
known. T h u s ,  i n  o r d e r  to  pro tec t  t h e  G o v e r n m e n t ' s  
i n t e r e s t s ,  we recommended t h a t  s t eps  be t a k e n  to  a s s u r e  t h a t  
t h e  r i g h t s  o f  a l l  p a r t i e s  were a d e q u a t e l y  d e t e r m i n e d  pr ior  
t o  a n y  paymen t  f rom t h e  c o n t r a c t  r e t a i n a g e .  

I n  t h e  i n s t a n t  case t h e  Army has p r e p a r e d  i n d e m n i t y  
a g r e e m e n t s  for S&S and  S t a f f  and  S&S a n d  P a n g b o r n ,  w h i c h  
t h e y  h a v e  e x e c u t e d .  T h e  a g r e e m e n t s  r e s u l t  i n  a prorated 
d i s t r i b u t i o n  o f  t h e  u n p a i d  c o n t r a c t  b a l a n c e  h e l d  a s  
r e t a i n a g e .  M o r e o v e r ,  u n d e r  t h e  i n d e m n i t y  a g r e e m e n t s  S & S  
w a r r a n t s  t h a t  t h e  o n l y  u n p a i d  d e b t s  f o r  s u p p l i e s  f u r n i s h e d  
or s e r v i c e s  performed i n  c o n n e c t i o n  w i t h  t h e  c o n t r a c t  are  
owed to  S t a f f  a n d  P a n g b o r n .  The a g r e e m e n t s  f u r t h e r  p r o v i d e  
t h a t  S&S a n d  S t a f f l /  a n d  S&S a n d  P a n g b o r n  j o i n t l y  and  
s e v e r a l l y  a g r e e  t o - i m m e d i a t e l y  r e p a y  t o  t h e  Governmen t  t h e  
p r o r a t e d  r e t a i n a g e  moneys upon b e i n g  n o t i f i e d  o f  a n y  o t h e r  
v a l i d  c la ims  made r e g a r d i n g  t h e  f u r n i s h i n g  o f  labor  or 
m a t e r i a l s  i n  c o n n e c t i o n  w i t h  t h e  work p r o v i d e d  f o r  i n  t h e  
c o n t r a c t  . 
The i n d e m n i t y  a g r e e m e n t s ,  a s  w r i t t e n  a n d  s i g n e d  by  S&S, 
s t a f f ,  a n d  P a n g b o r n  r e a s o n a b l y  appear t o  s a t i s f y  t h e  
r e q u i r e m e n t s  s e t  o u t  i n  57  Comp. Gen. 1 7 6 ,  1 7 8 ,  a s s u r i n g  
t h a t  t h e  r i g h t s  o f  a l l  pa r t i e s  a r e  a d e q u a t e l y  d e t e r m i n e d  
prior to  p a y m e n t  f rom c o n t r a c t  r e t a i n a g e .  T h e r e f o r e ,  GAO 

1/ S t a f f  f i l e d  a claim a g a i n s t  t h e  Governmen t  o n  s e v e r a l  
l e g a l  g r o u n d s .  S t a f f  h a s  i n f o r m e d  t h e  Army t h a t  i t  
w i l l  w i t h d r a w  a l l  c l a ims  a g a i n s t  t h e  u n i t e d  S t a t e s  a s  
s o o n  a s  t h e  a g r e e d  upon paymen t  i n  t h e  i n d e m n i t y  
a g r e e m e n t  is  p a i d .  

- 
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does n o t  object  t o  t h e  j o i n t  p a y m e n t  of t h e  c o n t r a c t  
r e t a i n a g e  t o  t h e  s u b c o n t r a c t o r s  a n d  pr imary c o n t r a c t o r  i n  
t h i s  i n s t a n c e .  

Comp t r  o 1 ikr  & n e  r a 1 
of t h e  u n i t e d  s t a t e s  
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